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After the Fall... : Capitulating to the
Routine in Professional Work*
Robert Dingwall** and Kerry Kidd***
At first I thought that Liberty andHeav'n
To heav'nly Souls had been all one; but now
1 see that most through sloth had rather serve,
Minst'ringSpirits, train'd up in Feastand Song;
Such hast thou arm 'd, the Minstrelsy ofHeav'n,
Servility with freedom to contend,
prove.'
As both their deeds compar'dthis day shall
Introduction

I.

All institutions have creation myths, stories about how they began
and how they came to be what they are today. Those stories are so much
part of the landscape of our culture that we often have difficulty in
recognizing them as stories, designed to fulfill an entirely different
purpose than that of the skeptical historian. Interestingly, many of these
myths share Milton's focus on the idea of a fall from grace, that there
2
once was a golden age, of which the present is but a pale reflection. As
a result, both storytellers and audiences risk finding themselves
chronically dissatisfied with their present condition relative to that of the
past. Mediation seems to be in the process of developing its own
creation narrative. This article will look at some of the reasons why
institutions seem to have these stories, why mediation is acquiring one,
and what some of the consequences might be. It begins, however, by
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1. JOHN MILTON, PARADISE LOST bk. VI, vs. 165-70, in THE NORTON ANTHOLOGY
OF ENGLISH LITERATURE (M.H. Abrams et al. eds., Rev. ed. 1968).
2. See generally id
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introducing some ways of thinking about work, occupations, and
organizations that provide a wider context for the issues confronting
mediation.
II.

Work, Occupations, and Organizations

Just over half a century ago, Everett Hughes, one of the most
creative U.S. sociologists of his generation, was invited to talk to the
American Nurses' Association about the study of nurses' work. In a
brief address, he encapsulated a way of thinking about work, the people
who do it, and the settings in which it is done, which permeates his
writings:
People have long nursed the sick, helped the poor and the unhappy,
taught the young, and looked after collections of books. But the
professions of nursing, social work, school teaching and librarianship
are all new. They are among the many ancient arts that are now
3
being turned into professions.
In the same way, people have long tried to help others resolve
disputes peaceably but in the last two decades or so have begun to turn
this into a profession. Although a number of different job titles are in
use, let us call this the profession of mediation. Hughes's comments on
the predicament of U.S. nurses around 1950 resonate clearly with anyone
familiar with the community of mediation practitioners in recent years.
Continuing the previous quotation:
There are certain symptoms to be seen wherever this happens. The
people in the occupation get somewhat self-conscious about many
things concerning their work; jealous of their name and badge... ;
dreadfully afraid that some of their number will not observe company
manners and so will hurt the reputation of all; not quite sure what
their jobs are or ought to be and consequently not certain what their
4
training should be.
For sociologists, then, many of the debates that have preoccupied
mediators in recent years-about the relationship between theory and
practice, about licensing and regulation, and about training-while
important in themselves, are also interesting as data on a community that
is trying to respond to rapid changes and to reposition itself in the market
for its labor. Just as the nurses around 1950 were beginning the long
march away from the image of the bedside comforter to become the
skilled technicians and coordinators that we find in modern health care,
3.
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so mediators have started to shuck off the amateurish notion that anyone
with the right personality can settle disputes. In the same way as the
nurses, mediators seem to be finding this a harder sell than they might
have hoped. In the UK, at least, people can still be found to argue
against demanding some evidence of intellectual capacity among recruits
5
to nursing on the basis that an ability to care is all that really matters.
Given a choice between a nice but dim nurse and one who actually
understands the potential interactions between the medications she is
6
administering, our preferences would be clear. In the same way, most
readers' mothers will have done conflict resolution, especially if there
were siblings in the family. 7 This does not necessarily make them into
the sort of people who can resolve the wide variety of disputes that
mediators are asked to deal with in complex modem societies.
Hughes makes a number of other observations that will be useful as
we come to consider the relationship between work and organizations.
He notes that a job is always a position in an organization, or as
contemporary scholars would be more likely to put it, in a system of
jobs. 8 The job "mediator" is substantially defined by the incumbents'
interactions with people doing other jobs, called "lawyer," "judge,"
"referee," or "manager," as well, of course, as by the bundle of tasks that
we call "mediation." 9 Hughes points to the question of what holds each
10
of these bundles together and makes them unique. Elsewhere, Hughes
talks about this as an occupation's license, what it does for reward that is
different from other occupations; "an occupation consists in part in the
implied or explicit license that some people claim and are given to carry
out certain activities rather different from those of other people and to do
1
so in exchange for money, goods, or services."'
5. See Nigella Lawson, Is It the End, Nurses?, THE TIMES, Dec. 26, 1996, at 17; see
also Richard Horton, Health: A Complicated Game of Doctors and Nurses, THE
OBSERVER,

March 30, 1997.

A general discussion can be found in Davina Allen,

Nursing, Knowledge and Practice,2 J. HEALTH SERVS. RES. & POL'Y 190 (1997).

6. In the words of the political architect of the British National Health Service,
Aneurin Bevan, opening the debate on the Second Reading of the National Health
Service Bill: "I would rather be kept alive in the efficient if cold altruism of a large
hospital than expire in a gush of warm sympathy in a small one." HANSARD HC, 30 April
1946, col. 44.
7. See Gwynn Davis, Reflections in the Aftermath of the Family Mediation Pilot, 13
CHILD& FAM. L.Q. 371, 375 (2001).
8. See e.g., ANDREW ABBOFT, THE SYSTEM OF PROFESSIONS: AN ESSAY ON THE
DIVISION OF EXPERT LABOR 112 (1988).

9. Michael Lynch, PreliminaryNotes on Judges' Work: The Judge as a Constituent
of Courtroom "Hearings," in LAW IN ACTION: ETHNOMETHODOLOGICAL AND
CONVERSATION ANALYTIC APPROACHES TO LAW 99 (Max Travers & John F. Manzo eds.,
1997).
10. Id.
HUGHES, supra note 3, at 287.
11.
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The term "license" is important in Hughes's work, but his usage is
often misunderstood. For Hughes, this is a metaphor. Although it
encompasses the idea of a "license to practice," such as one might find in
professional work, he does not restrict it to professions. All occupations
have licenses, symbolic contracts between workers and the rest of their
society that acknowledge the propriety of their jobs and specify the terms
of exchange between the production of goods and services for others and
the return of material or non-material rewards. 12
Some occupations, however, also have licenses in the narrower
legal sense. In general, these are the occupations that we tend to call
professions. 13 They have established a special place in the market for
their services, which has led to a formal grant of recognition, protection
of their title, restriction of competition, and so on. Scholars have often
analyzed this in terms of the ability of specialized workers to unite and
mobilize to extract legal privileges, often amounting to a monopoly, from
passive legislatures at the expense of less organized and less organizable
consumers. This has been characterized elsewhere as a "demand theory"
of professionalization. 14 Hughes, however, points us to the importance
of seeing a license as the product of interaction between a profession and
its environment.1 5 At any one time, for example, many more occupations
are looking for legal protections than legislatures are willing to grant. 16
We also need to think about the "supply side" of licensing. How do
occupations persuade legislators to look kindly on their pleas? The
answer appears to have something to do with whether there is a
compelling interest at stake. The nineteenth century decision to license
UK pharmacists, for instance, after half a century of lobbying, seems to
have turned on the development of powerful new poisons and a moral
panic about servants using these against their masters and mistresses,
among whom, of course, were many legislators. By restricting the
12. 1d.
13. "In general" because this is a complex and unresolved issue in scholarship. In
the UK for example, registered plumbers have a monopoly on connecting appliances to
the natural gas supply network without being considered a profession. Similarly,
university teaching is often described as a profession but there is no legal protection of its
services or job titles.
14. Robert Dingwall, Le Verouillage du March : Les PharmaciesAnglaises dans la
Course b la Licence, in PROFESSION PHARMACIEN: LE REGARD DES SCIENCES SOCIALES

(Jos6 Lasselain ed., 1995). See also Robert Dingwall, Professions and Social Order in a
Global Society, 9 INT'L REV. SOC. 131 (1999).
15. See HUGHES, supra note 3, at 287.
16. In the UK, for instance, estate agents (realtors) have been trying to achieve a
legally backed monopoly on house sales for several decades. Although there is abundant
evidence of various kinds of malpractice, legislators have been quite happy to apply the
doctrine of caveat emptor and to leave the area unregulated. UK Funeral directors are
another group who have pursued the same goal with no success whatsoever.
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supply of these substances to a group of shopkeepers who had earnestly7
safely in their homes! 1
sought respectability, legislators could dine more
More seriously, perhaps, the development of UK medical licensing at the
same time was clearly linked to the development of state involvement in
public health and in the supply of health care to the poor. Once the state
created public offices for these services, it needed to be able to identify
fit and proper people to fill them. The warring suppliers of medical
services, who had been promoting rival legislation for sixty or seventy
years, were forced to adopt a structure designed by the state to certify the
people who were being hired by the proliferating body of central and
local government agencies.
This shift of focus toward the environment links the study of
occupations to recent work in the study of organizations. In a sense, an
occupation is merely a special kind of organization. Both fields have a
similar history since World War II, with an initial focus on formal
definition giving way to approaches that look much more closely at what
people are doing and how they do it. Just as a profession is no longer
studied as an occupation marked by a particular bundle of traits, an
organization is no longer studied as a chart on the wall of the managing
director's office. In the same way as we have argued that we need to
understand occupations through an interaction with their environment,
which supplies them with certain kinds of resources and recognition, so
too have organizations increasingly been viewed through the same lens.
The scholars involved have developed some important tools, which may
help us to understand what happens to emerging occupations like that of
mediation.
The study of organizations used to be dominated by attempts to find
the most efficient structures of command and control for the achievement
of the organization's goals. This program, which has its origins in
18
Frederick W. Taylor's vision of scientific management, was developed
in an era when the future seemed to lie with the giant bureaucracies of
the modern state and the Fordist corporation. Although the belief that
there can be a rational science of management is not yet dead-and there
are powerful interests vested in keeping it alive-the paradigm has been
As early as the 1930s, the
in increasing crisis since the 1960s.
Hawthorne experiments showed that output from production groups was
9
not consistently associated with the way they were organized.' After
17.
18.

See sources cited supra note 14.

FREDERICK W. TAYLOR, THE PRINCIPLES OF SCIENTIFIC MANAGEMENT (1911).
FRITZ J. ROETHLISBERGER & WILLIAM J. DICKSON, MANAGEMENT AND THE
WORKER: AN ACCOUNT OF A RESEARCH PROGRAM CONDUCTED BY THE WESTERN
The Hawthorne studies
ELECTRIC COMPANY, HAWTHORNE WORKS, CHICAGO (1939).

19.

subjected workers in a plant making electrical equipment to a series of experiments
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World War II, there was a rapid accumulation of studies that pointed to
the importance of the informal relationships among workers, even in
apparently highly disciplined organizations, to the incoherence of the
idea that goals were shared or could even be specified in any rigorous
fashion and to the difficulty in changing organizations or transporting
models from one plant to another, let alone one country to another.20 By
the 1960s, some analysts were even questioning whether the idea of
organization was very much use at all. However, a new line of work
began to develop that focused on the idea that organizations were best
understood as groups sharing a common culture and bound together by
recurring relationships. Writing in 1977, Meyer and Rowan presented
formal structures as smoke and mirrors, essential for the performance of
the trick of coordinating a disparate collection of workers around the
production of some good or service, but not the heart of the trick itself.2 1
They were assembled from "building blocks" of legitimacy, which lie
around in modem societies and can be assembled Lego-like in various
ways. 22 "Creation myths" are one of those building blocks.
Subsequently, however, critics suggested that the randomness of
this process had been overdone. The program of work inspired by
DiMaggio and Powel1 23 is particularly relevant. This examines the
pressures that lead organizations in the same line of business to adopt
similar forms regardless of the consequences for efficiency or
effectiveness.24 It is only in the early stages of a new technology or a
new market, they suggest, that we see very much diversity in the forms
of delivery.2 5 Competition winnows out the participants but, in the
process, encourages those who remain to model themselves on the most
successful of their peers, regardless of whether the forms or strategies are
right for them. 26 By adopting the features of successful organizations,
they make themselves legitimate even though the right strategy for an
varying their environmental conditions-workflow, lighting levels, etc.-and found that
their output tended to increase more or less regardless of what was going on around them.
Id. The researchers concluded that the experiment had created a degree of social
solidarity within the workgroup whose influence was independent of changes in the
physical or organizational environment. id
20. Robert Dingwall & Philip M. Strong, The InteractionalStudy of Organizations:
A Critique andReformulation, 14 URB. LIFE 205 (1985).
21. John W. Meyer & Brian Rowan, Institutionalized Organizations: Formal
Structures as Myth and Ceremony, 83 AM. J. Soc. 40 (1977).
22. Id
23. Paul J. DiMaggio & Walter W. Powell, The Iron Cage Revisited: Institutional
Isomorphism and Collective Rationality in OrganizationalFields, 48 AM. Soc. REV. 147
(1983).
24. Id.
25. Id.
26. See id
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individual organization is not necessarily the right strategy for an entire
industry. 27 The pressures towards what DiMaggio28 and Powell call
normative.
"isomorphism" are coercive, mimetic, and
Coercive isomorphism is represented by pressure from the state and
29
This would
other organizations, and from wider cultural expectations.
and safety
health
and
quality
environmental
of
applications
the
include
as a
customers
by
imposed
standards
ISO
regulations, compliance with
common
The
condition of contract, and equal opportunities policies.
30
of organizing.
environment of law sets limits to the possible ways
Mimetic isomorphism is a response to uncertainty: when in doubt,
do what everyone else is doing. 31 Once upon a time nobody got fired for
buying IBM computers-so IBM computers appeared everywhere,
regardless of whether they were the most efficient or economic
equipment for the organization's needs!
Normative isomorphism arises from the professionalization of
32
managers and specialized workers. The spread of higher education and
credentialing has led to increasing homogeneity among those who form
the elite cadres of organizations. These common experiences, together
with the networks created by subsequent training, specialty associations,
participation in public service bodies, and the like, encourage
organizational leaders to think and act in similar ways.
Di Maggio and Powell acknowledge the relevance of their thesis to
33
the study of professions but do not pursue this in detail. However, such
an extension should not be difficult and will help us to see some of the
roots of the predicament that the mediation profession faces.
III.

Becoming a Profession

If we follow the logic of DiMaggio and Powell's argument, the
crisis facing the mediation profession is one of success; it has become
sufficiently conspicuous for the pressures towards isomorphism to be
felt. Hughes posed the question of what it took to get a license, to be
recognized as doing something distinctive that merited some form of
distinctive treatment.34 DiMaggio and Powell suggest that the answer
may be that the license is granted because the practitioners succeed in

27.

28.
29.
30.

Id.
Id.
Id.
Lauren B. Edelman & Mark C. Suchman, The Legal Environments of

Organizations, 23 ANN. REv. Soc. 479 (1997).
31. See id.
32. Id.
33. Id.
34. See HUGHES, supra note 3.
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making themselves look like other successful operators in similar
markets.3 5 The irony is that mediators perceive this result as a
disappointment. The freewheeling, creative, entrepreneurial individual,
operating pretty much as he or she pleased, has given way to the
accredited practitioner offering a standard package of interventions to all
clients: Liberty and Heaven have been superseded by Ministering
36
Spirits; Freedom has lost the contest with Servility.

The mediators' self-representation resembles that of Satan and his
allies in Milton's poem: fresh, swashbuckling, and gung-ho innovators,
entrepreneurs challenging a long-established, static organization-the
civil justice system-marked by bureaucratic ordering, strict hierarchy,
and a degree of nepotism. 37 This ordered world is the antithesis of the
dreams of romantic rebels, visionary artists, and critical realists.
Generations of readers and critics have committed what Fish calls the
"affective fallacy" of preferring Satan.38 William Blake, for example,
asserted: "[T]he reason Milton wrote in fetters when he wrote of Angels
and God, and at liberty when of Devils and Hell, is because he was a true
Poet, and of the Devil's party without knowing it."'39

Satan's iconic

stature amongst critics has tended to override the extent to which order
and organization define the practical outcomes of the republican
democracy of which Milton and his contemporaries dreamed and for
which they fought. Heaven's squadrons of angels are organized to move
on command or stand in flocks. They display a consistent sense of
service. They can "produce" or sing as required. The demonic hordes
chum around in chaotic disarray. There is much movement, much
apparent purposefulness, but the only result is sin: clearly a negative
outcome.
There is a saying, allegedly an ancient Chinese proverb, that advises
us to be careful what we wish for in case our wishes should be granted.4 °
35.

For a long time it has been fashionable to deride "scorecard" approaches to

professionalization, the idea that an occupation gained promotion to professional status
by taking on features from a set of criteria--codes of ethics, formal credentials, etc. See
Julius Roth, Professionalism:The Sociologists' Decoy, I Soc. OF WORK & OCCUPATIONS
6 (1974). However, if one sees these criteria as indicators of attempts at isomorphism,
particularly mimetic, then it may suggest an alternative way of thinking about the work of
these authors.
36. See supra note 1and accompanying text.

37.

See generally MILTON, supra note 1.

38. STANLEY FISH, SURPRISED BY SIN: THE READER INPARADISE LOST 44 (1967).
39. THE COMPLETE POETRY AND PROSE OF WILLIAM BLAKE 35 (David V. Erdman
ed., 1982).
40. Despite extensive inquiry, it has not been possible to establish that this is indeed
an ancient Chinese proverb, as opposed to a piece of Western folk wisdom attributed to
the Chinese and, hence, about as authentic as a fortune cookie:
The fortune cookie, like chop suey, is a U.S. invention that is often thought to
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For entirely understandable reasons, many mediators have long aspired
to greater public recognition for their work, to a measure of public
investment in their services, and to some encouragement for potential
clients to consult them. Earlier writers might have interpreted this as part
of a conventional conspiracy against the laity, the charge that George
Bernard Shaw leveled at the medical profession.4' It is probably time to
grow out of this cynicism and acknowledge that most mediators sincerely
believe in the value of what they are doing, and would like to see it more
freely available and taken up by those who are currently unaware of its
benefits or unable to afford their services. Moreover, there is nothing
particularly wrong with wanting to be reasonably paid for the work that
one does. However, public recognition comes at a price. It involves
striking a bargain with the key actors in the environment and designing
one's work and organizations, including professional bodies, in ways that
will be considered legitimate. In particular, this involves accepting or
adopting elements of organization, both structural and cultural, already in
use by those groups whose status and privileges one is hoping to copy.
If we return to Hughes's list of things about which professionalizing
occupations get self-conscious, we can reformulate them in a slightly
more contemporary way as concerns about protection of title, about
ethics and quality of practice, about job boundaries, and about the
relative contribution of experiential and formal knowledge.4 2 However,
people are not sensitive about these on their own account. It is because
they know that they have to have a good answer to questions from the
people or organizations around them and from those whom they hope to
derive support and resources. If you want to restrict the use of your title,
then you must have an explicit way of determining who is fit to join and
remain a member of your club. However, that process also has to be
accepted by people outside as legitimate. You will have a much easier
be from another country. Discovering their exact origins, however, proves to
be as elusive as finding one's way through San Francisco's Chinatown, where a
handful of small, family-run fortune cookie factories remain scattered along
narrow alleyways and smoky side streets. While the self-proclaimed "Fortune
Cookie Capital of the World" seems the likeliest birthplace, some maintain that
fortune cookies actually come from Los Angeles, where Canton-native David
Jung, a baker and restaurateur, began making cookies with thin slips of paper
inside sometime around 1920. Jung founded the Hong Kong Noodle Company,
which was producing more than 3,000 cookies an hour in the 1920s. Still
another theory holds that the delicate cookies were the brainchild of Makoto
Hagiwara, a Japanese designer who first debuted them at the 1915 PanamaPacific Exhibition.
Alexandra Abramian, Who Invented the Fortune Cookie, HEMISPHERES (1999), available
at http://modelminority.com/article69.html (last visited July 29, 2003).
41. GEORGE BERNARD SHAW, Preface to THE DOCTOR'S DILEMMA (1911).
42. HUGHES, supra note 3.
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time persuading them if you have membership tests that look like the
tests used by other, better-established clubs and if your decision-making
processes, whether about admission or about challenges to good
standing, match those used by your models.
Establishment alone is not enough, of course, particularly for new
entrants. Think, for example, of the 2003 controversy over whether
Augusta National should be allowed to host a major U.S. golf
tournament because it excludes women from membership. Here is a
well-established private club doing something that is entirely legal for a
private club. However, the members find the legitimacy of their
organization challenged by a growing public sentiment that such
exclusions are unacceptable. It is noticeable, for example, that the UK
attempt to form a private licensing body for mediators has adopted both a
traditional title-the College of Family Mediators, which invokes
powerful elite symbols in the UK,43 and a radical equal opportunities
statement, which is designed to appeal to an alternative constituency.4 4
The organization needs to signify both tradition and modernity
simultaneously.
The history of the College is itself interesting in this context. Until
1997, there were three membership organizations representing different
groups of family mediators. 45 These organizations had been discussing
the formation of an umbrella body for several years. However, the
matter became more urgent when the government began to implement
the Family Law Act of 1996.46 This process included an initiative on
publicly funded divorce mediation to be managed through what was then
the Legal Aid Board ("LAB"), 47 a quasi-autonomous government agency
responsibJe for all legal aid in civil cases. The LAB immediately faced
the problem of determining who was a proper recipient of public funds.
Their first response was to devise a set of certifying tests of their own,
which were widely criticized by the practitioner community, but which
gave the LAB a basis for claiming that it had quality-assured the
mediators in the scheme. This was important for the LAB's relationship
43. Medical specialists are members of "Royal Colleges," solicitors receive their
vocational training at the "College of Law," and, of course, the college is a key
organizational unit at the historic universities of Oxford and Cambridge.
44.

UK COLLEGE OF FAMILY MEDIATORS, STANDARDS (1997).

45. National Family Mediation, Family Mediation Scotland, and the Family
Mediators Association. The first two mainly represented non-profit organizations
employing lay mediators, while the third mainly represented lawyers with a family
mediation practice and counselors working with them. A fourth organization, LawWise,
a private company linked to the British Association of Lawyer Mediators, representing
lawyers with a generic mediation practice, became an "approved body" when the College
was established.
46.

See supranote 45 and accompanying text.

47.

This has since been restructured and renamed the Legal Services Commission.

2003]

AFTER THE FALL...

with its sponsoring government department and for its legitimacy in
terms of the current fashions in UK public sector management. Part of
that thinking is that public agencies should not extend their reach, which
militated against the LAB accepting a long-term responsibility for
regulating mediation rather than setting and controlling the framework
within which self-regulation would be delivered.48
In effect, the College and the Legal Aid Board became locked in
mutual dependency. The LAB needed a certifying body to declare that
its funds were being spent only on competent and quality-assured family
mediators. The College needed the LAB to support its claim to be that
certifying body.
Over a fairly short period of time, the College
remodeled itself to meet the LAB's requirements, while the LAB
acknowledged that its funding would be confined to College-certified
mediators.
This process shows all three forms of isomorphism:
coercive, in the pressure from the LAB to fit a state-approved model of
professional organization; mimetic, in the copying of features from
established professions and the adoption of the competence-based model
of assessment that was fashionable at the time; and normative, in the
extent to which the College drew on the basic training in psycho-social
work common to many of its leaders to develop its own licensing
criteria, which then shaped the training programs that it recognized.4 9
Over a period of approximately thirty years, family mediation in the
UK has gone from being the avocation of a handful of enthusiasts,
searching for a new way to help families at a time of trouble, to being an
organized occupation, with increasingly restricted entry and
standardization of practice. 50 In the beginning, more or less anybody
could be a practitioner and do pretty much as they pleased. Today, any
practitioner wishing to receive public funds has to be certified and
committed to practicing in accord with the broad consensus of their
peers, as agreed with the supplier of those funds. This is not a license in
the strict sense and there is no restriction of title or practice, but the
certified mediator has been handed an advantage in the marketplace, in
exchange for the restrictions associated with that certification. This is
not to say that there have not been considerable tensions in imposing that
closure and that the family mediators have not consistently tried to assert
48. In effect, present policies call for the maintenance of professional self-regulation,
provided professions regulate themselves according to the prescriptions set down by the
UK government. See. e.g., DEPT. OF HEALTH, MODERNISING REGULATION IN THE HEALTH
PROFESSIONS:
CONSULTATION
DOCUMENT
(2001),
available
at

http://www.doh.gov.uk/modernisingregulation (last visited July 30, 2003).
49. See supra notes 39-42 and accompanying text.
50. Hedeen and Coy present a similar analysis of community mediation and court
systems in the U.S. See Timothy Hedeen & Patrick G. Coy, Community Mediation and
the Court System: The Ties that Bind, 17 MEDIATION Q. 351 (2000).
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more autonomy than the LAB has been willing to allow. 5 Part of the
coercive isomorphism was the demand for an evaluation of the pilot
program by an independent research team,5 2 but the team's access to data
was constantly frustrated by the mediators' refusal to part with
information for reasons of client privacy. The notion of a private
professional/client relationship conflicted with a competing model of a
publicly funded and publicly accountable service that needed to
demonstrate its cost-effectiveness.
Liberty and Heaven versus
Ministering Spirits; Freedom versus Servility.5 3
IV.

Reconstructing the Past

The model of the private professional whose license to practice is
apparently unconfined by governments, courts, or even clients is a
pervasive one. 54 Most professions invoke it in support of their resistance
to the perceived encroachments of recent years. Aspirant professions
still take it as their cultural model: real professionals are concerned only
with doing their best for individual clients, even when their clients do not
know what is best for them. In this sense, it becomes part of the
aspirants' mimesis-to be real professionals, they need the same kind of
autonomy. As we all know, this is a claim that has attracted responses
ranging from skepticism to derision among politicians, activists, and
commentators. It is also a claim whose evidential base is quite thin. The
affluent and autonomous private practitioner has almost certainly never
been the majority experience of professional work and was probably only
found on a large scale for a relatively short period from the 1930s to the
1950s. Our images of medicine and law, which tend to be the archetypes
here, are strongly colored by the self-serving accounts of elite
practitioners, who formed the leadership and interacted with other civic
elites. Historical work is now drawing a very different picture of the
often marginal economic existence of rank and file practitioners and their
impatience with the etiquette imposed on them by the elite, pursuing
their own agenda of gentrification.5 5 In Britain, at least, from the late
51.
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Mediation-Where Do We Go from Here?, 31 FAM. L. 265 (2001); Robert Dingwall &
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53. See MILTON, supra note 1 and accompanying text.
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nineteenth century until the 1930s many doctors began their careers as
56
employees of friendly societies, a form of working class mutual insurer.
The accounts of low pay and the humiliation of deferring to social
inferiors left deep scars on the profession's self-esteem. It became an
important element in the acceptability of a National Health Service that
treated doctors as independent contractors answerable only to their peers.
The continuing objections of a London-based elite were overridden
because doctors and hospitals in the rest of the country were essentially
bankrupt by 1948, and the change promised them new investments and
financial security.5 7 In the same way, for every millionaire corporate or
tort lawyer in the U.S. today, there is a salaried public defender or an
inner-city storefront lawyer dealing with the petty business of an ethnic
clientele. The vulnerability of both the latter groups to organizational or
client pressures is well-documented, but their story often goes untold. 8
Why does this happen? One argument might be that the myth of a
Time Before the Fall from Grace has become one of those building
blocks of legitimacy upon which professions draw. It is a powerful
resource in contests with the strong forces in contemporary societies that
are pressing for tighter regulation, more detailed quality assurance, more
aggressive policing of practice standards, and so on.59 In the end, it may
well be a losing contest. One of the historic themes of sociology is the
inevitable triumph of the mundane. The great German sociologist, Max
60
Weber, wrote almost a century ago about the routinization of charisma.
This came out of his extensive studies of the great religions of the
world. 6 1 He noted how most of them had been founded by a powerful
individual, who had assembled a small group of devoted followers
around his distinctive and innovative vision.62 The successful religions,
however, were those that had proceeded to create institutions for the
RISE OF A SOVEREIGN PROFESSION AND THE MAKING OF A VAST INDUSTRY (1982);
ROSEMARY STEVENS, MEDICAL PRACTICE IN MODERN ENGLAND (1966).
56. See RUTH G. HODGKINSON, THE ORIGINS OF THE NATIONAL HEALTH SERVICE
(1967); see also DAVID G. GREEN, WORKING-CLASS PATIENTS AND THE MEDICAL
ESTABLISHMENT: SELF-HELP IN BRITAIN FROM THE MID-NINETEENTH CENTURY TO 1948

(1985).
57. CHARLES WEBSTER, THE HEALTH SERVICES SINCE THE WAR: VOLUME I,
PROBLEMS OF HEALTH CARE: THE NATIONAL HEALTH SERVICE BEFORE 1957 (1988); see
HARRY ECKSTEN, THE ENGLISH HEALTH SERVICE: ITS ORIGINS, STRUCTURE AND
ACHIEVEMENTS (1958).
58. JEROME CARLIN, LAWYERS ON THEIR OWN: THE SOLO PRACTITIONER IN AN
URBAN SETTING (Austin and Winfield eds., 1994) (1962); MALCOM FEELEY, THE PROCESS
IS THE PUNISHMENT: HANDLING CASES IN A LOWER CRIMINAL COURT (1979).
59.
MICHAEL POWER, THE AUDIT SOCIETY: RITUALS OF VERIFICATION (1997).
60. MAX WEBER, THE THEORY OF SOCIAL AND ECONOMIC ORGANIZATION 363-85
(A.M. Henderson & Talcott Parsons trans., Free Press 1964) (1947).
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perpetuation of that vision. 63 In the process, though, the vision was
diluted by the everyday politics of the institution.64 The Catholic
Church, for example, lost sight of Christ's message in its internal
struggles for power and influence, which, in turn, led to the Reformation
that produced competing versions of the message itself.65 Although
some of those competitors might have sufficient charisma to attract
followers and create rival churches, those churches ultimately fell victim
to the same processes. 66 Weber's contemporary, Robert Michels,
develops a related argument in regard to political parties and their "iron
law of oligarchy." 67 "Democratic political organization" is, in this
account, an oxymoron; whatever the ideology or moving spirit, all
political associations are required to adopt oligarchical forms if they are
to survive and compete effectively for power. 68 Weber summarized this
as a general tendency towards the "dis-enchantment of the modem
world," where men and women would become imprisoned by the "iron
cage" of the rationalist social order. 69 Ultimately, the human spirit would
succumb to the spread of calculative rationality, which he saw
permeating institutions as diverse as law, music, and art.7 ° Our Feasts
and Songs would be scripted for us, with no space for our own voices or
our own discords.7 1
This stands in contrast to Milton's understanding of the necessity of
63.
64.

Id.
Id.

65.
66.

See id.
As chair of a church finance committee, Dingwall has noted the tensions

between the mission to proclaim the Gospel as understood by this denomination and the
need to pay the local share of the minister's salary, fix the roof, make sure the kitchen
passes sanitary inspections, and the like. In some senses, the last thing the finance
committee wants is an activist minister who may alienate regular donors and run up costs.
At the same time, ministers who preach only to the converted risk having the church fold
up beneath them as all of the converted pass on to the next world and are not replaced by
fresh recruits.
67. ROBERT MICHELS, POLITICAL PARTIES; A SOCIOLOGICAL STUDY
OLIGARCHICAL TENDENCIES OF MODERN DEMOCRACY (Free Press, 1949) (1911).
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order and organization. 72 Only the post-Romantic readings of Milton
view Satan's wild excesses as a desirable rebellion of the individual
against the oligarchic "tyranny" of heaven. Milton, himself, would
almost certainly have seen these readings as evidence of sin and of the
unwillingness of their authors to accept the responsibilities of
Nevertheless, the Paradise myth of an age of free
community.
professional work may be an important countervailing force to the
pathologies explored by Weber, if it is told to inspire members, novices,
and other actors in the profession's environment about the heroic
alternative, a world where people get high quality and affordable services
because of the devotion, creativity, and altruism of the individual
professional. The migration of these myths from one occupation to
another seems to be a dimension of normative isomorphism, part of what
a certain class of educated labor shares as its understanding of the sort of
history that a profession should be able to tell. In the process, however,
the result may be to make the current generations profoundly dissatisfied.
If we once lived on speaking terms with angels, how low have we now
been brought? This mythified past may both challenge the process of
rationalization and obstruct any creative response to it.
V.

What Hope for Mediation?

As a British scholar once remarked, sociology has a deserved
reputation for being a thoroughly glum discipline. 73 Max Weber's vision
is unexceptional in its depiction of modernity as a fallen world. In fact, it
is arguable that this gloominess is, in itself, something of a creation myth
for sociology-that the world needs a new faith for these dark times that
is capable of invoking either a Golden Age of pre-modernity or the
Bright Light that is yet to come. A good deal of revered sociological
writing is mired in hopelessly romantic visions of an Eden before
capitalism or of a post-capitalist Utopia.7 4 It is important to remember
that the past was not wonderful, and that one thing we can say with total
confidence about the future is that we can say nothing with total
confidence about the future.
Mediation is undeniably experiencing a range of new challenges
and isomorphic pressures towards the clearer specification of its license.
These are leading to a heightened concern for the basis of education,
72. See generally MILTON, supra note 1.
73. Philip M. Strong, One Branch of Moral Science: An Early Modern Approach to
Public Policy, in CONTEXT AND METHOD IN QUALITATIVE RESEARCH 185 (Gale Miller &

Robert Dingwall eds., 1997).
74. Philip M. Strong & Robert Dingwall, Romantics and Stoics, in THE POLITICS OF
FIELD RESEARCH: SOCIOLOGY BEYOND ENLIGHTENMENT 49 (Jaber F. Gubrium & David

Silverman eds., 1989).
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training, and quality assurance.
Practice is becoming more
homogenized. Mediators are asked to work in ways that make them
more accountable, both to those who pay for their services and to those
who use them. No doubt this feels like an iron cage. At the same time, it
is important to recognize that the old days were not necessarily that
good. During Dingwall's first visit to observe U.S. mediation directlya visit to the southwest in 1984-he watched a nationally-recognized
group of practitioners charge a group of aspirant practitioners substantial
fees for a week-long training only to tell them on Friday afternoon that
the regional market was hopelessly overcrowded and that the prospects
of them earning back the costs of the course were pretty small. There are
still many comments to the effect that the people who make the best
living from mediation are the trainers because the demand for mediation
lags so far behind the supply of practitioners. However, there does now
seem to be a situation where most citizens could access mediation if they
wanted to, where most of those mediators have some recognizable
measure of training that is based on some kind of evidence and where
their practice has some measure of accountability for its professional and
ethical standards. Some people even make a decent living from the
work-not just the high-end arbitrators dealing with big corporate
disputes. There can be little doubt that the world of mediation is in better
shape than it was thirty years ago or that its clients have a less hit or miss
experience. However, professional mythmaking paints this glass as half
empty rather than half full. By insisting that the past was better in all
ways than the present, it results in a more or less endemic state of
frustration and unhappiness for mediators.
Two particular complaints by mediators require a more critical
appraisal. The first is the complaint about the demands associated with
extending regulation and public funding. The profession needs to be
more honest with itself about the inevitability of these. If the profession
wants legislatures, public agencies, and the like to supply it with
recognition and resources, those agencies will want something in
75
return.
This will include evidence on practice standards, proper
treatment of clients, fiscal integrity, and so on. The claim, "I am a
professional, therefore I can be trusted," no longer carries much weight.
The second is the complaint about the lack of space for creativity. In the
past, the result has been not only the opportunity to deliver high-quality
and innovative practice but also the opportunity to deliver downright bad
practice that is exploitative and oppressive of parties. If what is
happening now is consistent mediocrity, then it is probably still true that
as many clients are better off as are worse off. What has changed is the
75.

See Davis, supra note 7, at 378.
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circumstances under which innovation is possible. Nothing stops this in
a recognized profession. Indeed it remains an important driver of market
advantage. However, the market generally requires some legitimate
verification of the claimed advantages-simple assertion is rarely treated
as convincing evidence. Innovation remains important: it simply
requires proper specification and evaluation. A greater danger would be
pressures towards mediation by rule or by script. This is not entirely
implausible but faces important constraints in the contingency of the
mediation encounter, which ensures that a key skill for mediators is
always likely to be an ability to improvise, even if this is hard to teach or
to measure.
VI.

Paradise and the Loss of Innocence

If a creation myth has any practical value, it may be as a steadying
counterpoint to the challenges of change and development. A critique of
"heavenly" pasts may, however, provide a better context for the present.
The idea of a golden age in Milton's writing is clearly problematic: just
like any boss, God often appears in the text to be out of date and
somewhat out of touch. The institutional questions of order, form, and
freedom are central to this analysis: was the Fall really a Fall, or was it
an appropriate reaction against an oppressive, autocratic, and nepotistic
ruler? How seriously should we take Satan's statement, that his legions
should celebrate their Fallenness and its accompanying agony, because it
is better than being fawned upon and forced to obey a dictator:
Shall we then live thus vile, the race of Heav'n
Thus trampl'd, thus expell'd to suffer here
Chains and these Torments? better these than worse
By my advice; since fate inevitable
Subdues us, and Omnipotent
Decree,
76
The Victor's will.
Milton's Puritan readers would have judged his argument very
differently from the modem, romantic response evoked by his portrayal
of heaven. In the Heavenly bureaucracy, symphony is everything and
individuality is denied:
Like Quivers hung, and with Preamble sweet
Of charming symphony they introduce
Thir sacred Song, and waken raptures high;
No voice exempt, no voice but well could join
77
Melodious part, such concord is in Heav'n.
76.
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The angelic bureaucrats know their parts so well, that when God
asks them a question about the possibility of human salvation, following
the (inevitable) future disobedience, there is no reply:
Dwells in all Heaven charity so dear?
He ask'd, but all the Heav'nly Choir stood mute,
behalf
And silence was in Heav'n: on man's
78
Patron or Intercessor none appear'd.
In our day, we find heaven unsympathetic because we have
difficulty understanding the virtues of obedience. In Milton's text,
obedience to God's glory means that heaven and earth are not open to
interpretation, that text is plain and clear, that creation can ring with
heavenly spheres moving in tandem, and that the pages of the sacred
work can sing to heavenly choirs. Satan's revisionism is his call to
disobedience.
Themes such as disobedience, sinfulness, and human fallibility may
seem far removed from the institutional environment of mediation
practice. However, the relationship between a creation myth and the
realities of contemporary life for professionals stems from the same
struggle to avoid the loss of autonomy involved in being held formally
Arguably, however, the
accountable to someone "above."
unattractiveness of Milton's heavenly bureaucracy is exactly the point.
ParadiseLost is less an exploration of divinity than an exploration of the
sources of order in creation. To make creation work well, God needs to
be significantly more than an averagely likeable boss. All organizations
need the same balance between the working environment of their
employees and the provision of efficient, effective, equitable, and
humane services to their users or clients. 79 These interests do not
Romantic fictions of personal fulfillment,
necessarily coincide.
development, and growth may compete with the economic or isomorphic
viability of an organization.
As a paid-up Puritan, deeply invested in the superior qualities of his
version of "heaven," this is a particular irony in Milton's text. One of the
central difficulties of Puritanism as an ideology was its unattractiveness
to the general public; this consequence was almost inescapable given the
Puritan view that almost all human desires were grounded in sin. The
77. Id. at bk. III, vs. 367-71.
78. ld.at bk. III, vs. 216-19.
79. See Strong & Dingwall, supra note 74; see also Robert Dingwall, Don't Mind
Him-He's from Barcelona: Qualitative Methods in Health Studies, in RESEARCHING
HEALTH CARE 161 (Jeanne Daly et al. eds., 1992).
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Puritans turned this unpopularity into a performance indicator; it became
a measure of their success in identifying and confronting the sinful
desires of the multitude. Milton reflects this. Satan's populist rhetoric
may be attractive to readers but that does not mean that it is wise or that
the readers are right to endorse it. As a revolutionary, Milton understood
the dilemma particularly well. Rebellion had to be based on more than a
will to anarchy, disobedience, and selfish self-realization. A just revolt
was a charismatic renewal of an order that had grown corrupt.
Potentially, Satan's most effective argument against God turns on the
nepotism of promoting his Son over the heads of a host of loyal servants.
However, Satan never couches this in the language of equal opportunities
so much as of personal pique. His challenge is based on self-interest
rather than an attempt to hold God accountable to some set of
constitutional values, much as the Puritans had done to the English
monarchy.
The Puritan vision of the confrontation between Satan and God,
between individual interest and collective order, converges with the
confrontation between professions and bureaucracies in contemporary
societies.
The latter is just as vulnerable to misunderstanding.
Bureaucracy is viewed as pathological in the light of the romantic
creation myths of the professions. It epitomizes the Weberian vision of
the "iron cage" of capitalism, occupied only by those who have lost their
souls. 80 As Talcott Parsons pointed out, however, this is essentially a
false opposition: the same society that gave rise to bureaucracy also
gave rise to the professions. 8 1 Both institutional forms share the same
Janus-faced character. Publicly they assert that they offer impartial,
objective, and freely-available ways of delivering collective goods or
services; privately, they promise users, customers, or clients, goods or
services that are personal, individualized, and oriented to satisfying
particular rather than general needs or interests.82 Paradoxically, each
80.

WEBER, supra note 69, at 182. No one knows who will live in this cage in the

future, or whether at the end of this tremendous development entirely new prophets will
arise, or there will be a great rebirth of old ideas and ideals or, if neither, mechanized
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of this cultural development, it might well truly be said, "Specialists without spirit,
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81.
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now tends to be seen as the answer to the other's failure to resolve the
contradictions. Parsons argued for the professionalization of business
management, where contemporary commentators argue for the
For Parsons, the
of the professions.83
bureaucratization
professionalization of management would reinforce the service ethic that
he saw in professions but not in corporate bureaucracies.84 One might
argue that the argument for the bureaucratization of professions arises
failure of the service ethic in the face of producer selffrom a perceived
85
interest.
The real problem, however, may be an inadequate understanding of
the service ethic itself, a problem to which Parsons unwittingly
contributed and to which our reflections on Milton may offer some path
to resolution. In his translation of The ProtestantEthic, Parsons inserted
imagery from his own Puritan background; the "iron cage" echoes a
passage in John Bunyan's Pilgrim'sProgress,which emphasizes the idea
of doom and despair.86 Peter Baehr has recently argued that the original,
stahlhartes Gehaiise, would be better translated as a "shell as hard as
steel.",87 This evokes a quite different imagery, linked to Nietzsche's
quest for materialistic
Last Man, "a hedonist motivated by the
' 88
consumption and confident of his superiority."
Milton's Heaven offers an alternative understanding, of "service as
perfect freedom," to adapt the words of the Book of Common Prayer.89
Can people be drawn out of their steel-like shells by an ethic of
community, an opportunity to serve others in an organized and coherent
way? For Weber, bureaucracy was always a means not an end. It might
succumb to a pathological obsession with its own internal processes, but
its creation and ultimate justification was the delivery of a service
characterized by "straightforward duty without regard to personal
considerations. Everyone is subject to formal equality of treatment; that
is everyone in the same empirical situation." 90 To be sure, this can be a
DOCTORS AND OTHERS 200 (Robert Dingwall & Philip Lewis eds., 1983).
83. See POWER, supra note 59.
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somewhat bloodless and impersonal service encounter. 91 However, it
may well be preferable to the alternatives. Productive modes of service
are more likely to occur in a context of productive co-operation and
useful agreement, where individuals are prepared to sacrifice their own
desires and needs into the larger demands of the whole. Participation in
an effectively running bureaucracy can be one such environment.
Service means generous integration into the community of individuals
with specialist skills rather than coercive isomorphism.
Milton's Hell is a vision of individualism and life without
community. Satan's achievement is to detach Adam and Eve from the
community of Eden; his defeat is their mission to rebuild that community
anew:
Lament not Eve, but patiently resign
What justly thou hast lost; nor set thy heart,
Thus over fond, on that which is not thine;
Thy going is not lonely, with thee goes
Thy Husband, him to follow thou art bound;
92
Where he abides, think there thy native soil.
The contemporary challenge for mediators is to learn how to live in
an imperfect world, to avoid mistaking surface institutional forms for the
substance of their professional ethic, and to understand that successful
practice carries obligations to communities as well as to individuals. If
their creation myth does not support this, then it may be time to draft a
new one.

91.

PHILIP M. STRONG, THE CEREMONIAL ORDER OF THE CLINIc 204-19 (Robert

Dingwall ed., Ashgate 2001) (1979).
92. MILTON, supra note 1, at bk. X1, vs. 287-92.

